OrmCE OF THE CITY OF SACRAMENTO S
CALIFORNIA 5TH FLOOR

SACRAMENTO, CA
95814-2604

March 30, 2010 PH 916-808-5704

FAX 916-808-7618

Honorable Steve White, Presiding Judge
Sacramento County Superior Court

720 Ninth Street, Department 47
Sacramento, CA 95814

Re: City of Sacramento Response to the 2009-10
Sacramento County Grand Jury Final Report

Dear Judge White:

In accordance with Penal Code Section 933.05, this letter is submitted as the response of the
City of Sacramento to the 2009-10 Sacramento County Grand Jury Report. This letter
addresses the findings and recommendations of the Grand Jury relative to “The City of
Sacramento and Proposition 218 — The Law Is the Law.” The City Council approved the
response on March 23, 2010.

City of Sacramento
Responses to Findings and Recommendations of the
2009-10 Sacramento Grand Jury Report
“The City of Sacramento and Proposition 218 — The Law Is the Law"

Findings and Recommendations

Finding 1.0 Based on data supplied by city employees, a consultant’s draft report estimated
that the city’s annual cost of potential violations is more than $5 million. The present worth cost
of one-time projects and recurring costs over the last three years is in excess of $21 million.
The mayor and members of city council received copies of this report in July 2008. No action
was taken.

Response: The City disagrees in part with this finding. The referenced engineering
consultant was retained to review cost data associated with various practices identified
by City staff, and prepared and submitted a draft report in May of 2008 quantifying the
cost associated with these practices. However, the analysis provided in the draft report
consisted solely of cost estimating. The draft report expressly stated that it was not
intended to provide an opinion regarding compliance with Proposition 218, and for this
reason the various cost estimates in the consultant’s draft report were not necessarily
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indicative of any actual violations of Proposition 218. To the extent that this finding
suggests otherwise, the City disagrees. In addition, actions were taken after the
consultant's draft report was received, as noted in the response to Recommendation
1.2, below.

Recommendation 1.1 The city council should disclose the entire consultant’s report to the
public.

Response: The entire consultant’s draft report, with minor redactions of privileged and
confidential matter, has been publicly disclosed.

Recommendation 1.2 The city council should explain why it took no action.

Response: In August of 2008, the City Council was advised by the City Manager that
staff was working with the City Attorney’s Office to review the consultant’s draft report
and, after this review was complete, staff would follow up with a full report to the Mayor
and City Council. A status report was brought to City Council in January 2010. During
this time, Department of Utilities’ staff (1) reviewed the various practices identified in the
consultant’s draft report in consultation with the City Attorney’s Office, (2) conducted
internal audits and reviewed policies and procedures to identify potential Proposition
218 issues, and (3) took action to eliminate or reduce the scope of many potential
ongoing Proposition 218 violations, including the following:

o In April 2009, the Department of Utilities and Department of Parks and Recreation
agreed to a phased approach to incrementally eliminate the reduced volumetric water
rate charged for water supplied to City parks over a 15 year period.

o In addition, beginning July 1, 2009, the non-volumetric fixed service charges paid for
metered water service, including metered water service to City parks, was significantly
increased.

o Beginning July 1, 2009, the Department of Utilities: (1) ceased providing any solid waste
services for special events without reimbursement for its service costs; (2) ceased
further contributions to the economic development capital improvement program used to
fund utility infrastructure; and (3) ceased the use of its personnel or equipment to
perform work for non-Utility facilities without receiving full cost reimbursement either in
funds or through trade of in-kind services.

With respect to the City's use of Drainage Funds to partially fund the purchase of the
“Natomas Auto Mall” property referenced in the Grand Jury report, in 2005 the City
exchanged this property for vacant real property located southeast of the intersection of
Interstate 80 and Truxel Road. The property currently owned by the City is and will
continue to be held as an asset of the Drainage Fund, and if the property is sold in the
future, the sale proceeds will be used to reimburse the Drainage Fund.

Recommendation 1.3 The city council should acquire outside legal counsel and technical
experts to advise the city council on the legality of the uses of utility revenues for each of the
practices listed in the consultant’s report.
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Response: City staff has reviewed the various practices identified in the consultant’s
draft report in consultation with the City Attorney’s Office, and those practices deemed
to present potential ongoing Proposition 218 violations have either been eliminated or
City staff is recommending a plan to eliminate them. This option is therefore
unnecessary and will not be implemented at this time.

Finding 2.0 Once the city manager and the assistant city manager over the Department of
Utilities (DOU) learned that there were potential and substantial Proposition 218 violations,
they had a duty to pursue the issue and determine the existence and extent of any actual
violations. They failed their duty.

Response: The City disagrees with this finding. As noted in the response to
Recommendation 1.2, above, City staff took a number of actions to either eliminate or
reduce the scope of potential ongoing Proposition 218 violations after the consultant’s
draft report was received.

Recommendation 2.1 The city council should admonish the city manager and the responsible
assistant city manager for this failure.

Response: During the City Council's January 26, 2010, public meeting, City staff
presented a written report to the City Council concerning the Grand Jury report and
Proposition 218 issues, as well as verbal presentations by the City Manager and the
Director of Utilities. At this meeting, City Counciimembers publicly admonished staff
and directed them to move forward to address these issues.

Finding 3.0 For years DOU has supplied water to city parks at a reduced rate of only 15% of
the usual rate of providing water to other metered users. The grand jury is of the opinion that
this is a violation of Proposition 218, which limits fees or charges to ratepayers for property
related services. Providing water at reduced rates to the Department of Parks and Recreation
(DPR) is not a property related service to ratepayers. The April 2009 agreement between DOU
and DPR provides for this violation to be corrected over a 15 year period. The grand jury finds
this timeline to be too lengthy.

Response: The City disagrees in part with this finding. City staff undertook this
phased approach to lessen the significant general fund impact of increasing the
Department of Parks and Recreation’ annual water costs, and as of July 1, 2009, the
annual amount paid for water by the Department of Parks and Recreation has already
been significantly increased. Given these circumstances and the City’s ongoing and
significant general fund deficits, the City does not find this timeline to be too lengthy.

Recommendation 3.1 The city council should modify this agreement and direct that DPR
begin paying the comparable full metered rate in FY 2012.

Response: See response to Finding 3, above.

Finding 4.0 The cily has shifted the cost of providing city services from the general fund to the
enterprise funds of DOU. The cily improperly uses DOU labor and equipment, without
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reimbursement, to provide services to other city departments, sports facilities and city
buildings.

Response: The City agrees with this finding, with the clarification that beginning July 1,
2009, the Department of Utilities ceased the use of its personnel or equipment to
perform work for non-Utility facilities without receiving full cost reimbursement either in
funds or through trade of in-kind services.

Recommendation 4.1 If the advice of outside counsel confirms these violations, the city
council should direct that DOU enterprise funds be reimbursed for future services from non-
ratepayer funds.

Response: As noted in the response to Finding 4.0, above, beginning July 1, 2009, the
Department of Utilities ceased the use of its personnel or equipment to perform work for
non-Utility facilities without receiving full cost reimbursement either in funds or through
trade of in-kind services.

Finding 5.0 For the last several years DOU was directed to allocate $1 million to pay for
capital improvements related to private economic development projects. The city dropped the
allocation from the FY 2010 budget.

Response: The City agrees with this finding, with three clarifications: (1) the funding
was used for public utility infrastructure, (2) the referenced allocation of $1 million was
not necessarily an annual contribution of this amount, because in any given fiscal year if
allocations for specified utility infrastructure projects were not fully expended or
encumbered, the unspent/unencumbered balances were returned to the applicable
Utilities funds; and (3) the funding was discontinued beginning July 1, 2009 due to
budgetary considerations.

Recommendation 5.1 The city council should get an outside legal opinion conceming this
practice.

Response: As noted in the response to Finding 5.0, above, for budgetary purposes the
Department of Utilities has discontinued its contributions to the economic development
capital improvement program used to fund utility infrastructure. Therefore, an outside
legal opinion is unnecessary.

Finding 6.0 The grand jury found a lack of accountability, absence of transparency and failure
of responsibility by individuals who hold positions of public trust in Sacramento City
government.

Response: The City disagrees with this finding. City staff has been working to resolve
the issues identified in the Grand Jury report as noted in the response to
Recommendation 1.2, above, and will continue to do so. The City Council has directed
staff to provide regular updates to ensure greater transparency in the future.

Recommendation 6.1 The city council should clarify, in writing, its expectations regarding
compliance with all laws and convey this policy statement to city staff and to the public.



Response: The City Council expects the City and City staff to comply with all laws. This
written response makes that clear to City staff and the public.

If you have any questions or require any additional information, please contact my office at
(916) 808-5704.

Sincerely,

Interim City Manager

cc:  Becky Castaneda, Sacramento County Grand Jury
Eileen Teichert, City Attorney, City of Sacramento
Marty Hanneman, Director of Utilities Department, City of Sacramento
Mayor and Councilmembers
Cassandra Jennings, Assistant City Manager
John Dangberg, Assistant City Manager
Patti Bisharat, Interim Assistant City Manager



